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I. Introduction  

The translation of legal texts is a practice boasting a long 
history. The best known artefacts in this field include the 
peace treaty between Egypt and the Hittite Empire in 
1271 BC as well as the translation of the Corpus Iuris Civilis 
into numerous languages after its initial translation into 
Greek. The translators of these and other legal texts from past 
centuries – most of whom remain unknown to us – must cer-
tainly have reflected on the methodological problems associ-
ated with their complex and demanding task. Unfortunately, 
these reflections have not been handed down in history. 

Systematic study has only recently begun in the field of le-
gal translation, but many significant problems have already 
been identified and the research has certainly shown its practi-
cal applications with the help of comparative law, legal lin-
guistics and legal data processing. Although the development 
of European Union law has undeniably stimulated the discus-
sion of legal translation, officially bilingual or multilingual 
countries (i.e. Finland or Canada) have been familiar with the 
problem for some time. In these countries, the subject makes 
up one of the standard topics for legal research and education. 

II. Historical overview 

To date, legal translation has primarily been researched 
through the perspective of terminology. In this regard, the 
emphasis has fallen largely on the question of how terms in-
digenous to one legal system can be conveyed in the equiva-
lent terms of another legal system. Research aimed at demar-
cating areas of semantic correspondence among legal terms, 
e.g. beni (Italian), biens (French) or goods (English). More-
over, legal linguistics has shown that the transfer of informa-
tion not only takes place within the context of legal systems, 

                                                           
 *

 Lawyer at Osten & Behrmann, Hamburg (D). 

but also concerns two predominantly technical language sys-
tems. 

This poses two significant problems. First, there is the ques-
tion of the conditions under which the target legal text corre-
sponds to the source legal text, whereby the requirements of 
equivalence must be ascertained in the context of a technical 
language. Second, specific problems must be resolved, de-
pending on which source language is being translated into 
which target language. After all, a legal system with numerous 
institutions that have developed over time represents only one 
of challenges for the translator. The language system itself 
with its syntactic and semantic implications places certain de-
mands on the translator and even creates limits for the transla-
tion. 

III. Linguistic equivalence 

The theory of translation is based on an understanding of 
two texts: a source text which is to be translated and a target 
text which is the result of the actual translation process. The 
task of the translator is to establish a relationship of equiva-
lence between the source and target texts, i.e. a substantive 
homogeneity. 

The term “equivalence” has been discussed in numerous 
linguistic works. In this regard, the spectrum of opinion 
ranges from an “everything goes” mentality to the assertion of 
the fundamental impossibility inherent in the act of transla-
tion – in other words, the factually contingent, unavoidable 
failure through intermediary approaches presenting require-
ments for approximate equivalence or suggesting the redefini-
tion of the concept of equivalence.

1
 Occasionally, equivalence 

has been described as an illusion.
2
 For all intents and purposes, 

this diversity of opinion is neither surprising nor accidental. It 

                                                           
1
  Torop, Granicy perevoda, [1998] 26 Sign Systems Studies, 137 et seq. 

2
  Snell-Hornby (ed.), Übersetzungswissenschaft. Eine Neuorientierung, 

Tübingen (D), 1986, at 13. 



 
 
2 Issue 1-2003    The European Legal Forum  
 
____________________________________________________________________________________________________________________________________________________________________________________________________ 

 

is the natural result of different linguistic approaches which 
have proposed various solutions for the problem of equiva-
lence on the basis of conflicting theorems.

3
 

However, once the term “equivalence” has been clearly de-
fined,

4
 it performs an important function in the science of 

translation. For instance, the problems relating to legal trans-
lation – especially in the field of terminology – can be more 
easily presented with the help of the definition proposed by 
Reiß and Vermeer. Nevertheless, functional equivalence de-
pends not only on the terminology, but also on the legal text, 
with all its syntactic, semantic and pragmatic implications. 

IV. Background to the current discussion on legal 
translation 

Weisgerber launched the debate on translation problems as 
an analysis of error, working from the premise of the funda-
mental impossibility of textual translation.

5
 As noted by Min-

cke,
6
 Weisgerber’s perception is paradoxical insofar as the edi-

torial suggestions he makes in his critique of international 
treaty texts actually manifest the possibility of translation, 
rather than impossibility that he maintains. 

Kielar makes an insightful link between the problem areas 
from an analytical viewpoint.

7
 She views the technical legal 

language as interconnected with the systematic structure of 
the law and language. This specialised and technical legal lan-
guage can be separated from the general language by the 
means of contrasting analysis. 

Other conceptions of legal translation focus on the area of 
legal terminology.

8
 The perception of the denotative character 

of translation can be traced back to Mincke. In his opinion, le-
gal terms refer to the relevant areas of a legal system; a techni-
cal translation therefore requires a descriptive language that 
can render the incompatible legal terms without any material 
losses in terms of content. De Groot follows a similar tack. He 
discusses the problems of legal translation in terms of com-
parative law, which in his view comprises the key element in 
legal translation. In his view, the level of difficulty of a legal 
translation does not primarily depend on linguistically deter-
mined differences, but rather on structural differences be-
tween legal systems.

9
 In this respect, the relationship between 

the languages is only of secondary importance in comparison 
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with the relationship between the legal systems. As an exam-
ple, De Groot cites the largely unproblematic case of transla-
tions from Danish into Norwegian, and the case of multilin-
gual states with a single legal system – such as Finland – where 
the problem falls away entirely, despite the linguistic differ-
ences between Finnish and Swedish, the two national lan-
guages. 

Making legal language uniform at the international level is 
of the utmost importance for De Groot. He therefore advo-
cates the development of a legal metalanguage to convey legal 
terms that are defined by national law.

10
 A complete equiva-

lence between the terms of two legal systems can only be at-
tained if both legal languages refer to the same legal system, 
positing an acceptable equivalence between two legal systems 
and not two languages.

11
 If no equivalence can be established, 

De Groot suggests several alternatives: citation of the non-
translated term, paraphrasing, the creation of neologisms or a 
combination of these. 

The structural similarity between translation and the proc-
ess of qualification in private international law is obvious. Ini-
tial discussions of this problem in the conflict of laws also 
pointed to the fundamental impossibility of qualification.

12
 

The mere fact that the qualification of legal terms regularly 
takes place outside of the static classification process already 
runs counter to the fundamental impossibility of qualification. 
Thus, the problem of qualification can basically be resolved. 
This presupposes, however, the application of methodologi-
cally sound techniques. For the translator, this means having 
to rely on a methodical source in answering questions of 
qualification which may arise in individual cases. The signifi-
cance of the act of qualification in private international law in 
the descriptive model of legal translation has not been conclu-
sively defined. It must be determined whether qualification is 
the method of legal translation or whether it is only an aid in 
the translation process. 

Vogel made a novel attempt at describing legal translation. 
His analysis of the translation process differentiates between 
general language terms and legal terminology. The choice of 
non-technical words such as Verbindung/Bindung13 – made 
with reference to a text concerning the relationship between 
West Germany and West Berlin – can contain as much legal 
relevance as a juridical terms, e.g. a trading company or part-
nership (Handelsgesellchaft in German) or public limited 
company (Aktiengesellschaft in German).

14
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New linguistic approaches – of which the analysis by Sarce-
vic may be paradigmatic – concentrate on rather pragmatic as-
pects of legal texts and underscore the need for the develop-
ment of general translation strategies.

15
 In contrast, examina-

tions of a legal nature by authors such as Mattilas place the 
emphasis on comparative law elements, although textual as-
pects are increasingly included in these comparative legal 
analyses.

16
 However, both of these trends are characterised by 

increased tendency towards approximation and efforts to dis-
cuss legal translation problems within a broader context, more 
in keeping with the complexity of legal and linguistic prob-
lems.

17
 

V. Elements of the descriptive model for legal transla-
tion 

It follows from the various above mentioned studies that le-
gal translation is primarily characterised by the denotative 
components of the technical language, whereas the legal sys-
tem itself guarantees the basis of the translation. Denotation 
forms only a part of the entire process of translation, although 
its importance cannot be denied. 

In fact, an entire text – and not just terms – is the subject of 
translation, even though many translators concentrate only on 
the terms as such. Every text also has a connotative level, 
which is semantically as important as the denotative level. 
Furthermore, text is defined by tense, mood and other linguis-
tic features; it is constituted but also limited by the specific 
language system. Naturally, connotative aspects of a legal lan-
guage are incorporated into the translation. 

The descriptive model which up to now has been based on 
denoters is weighed down by one problem. It is unclear how 
the denotation referred to by the denoters is to be understood. 
The denoters depicted as the pillars of the descriptive model – 
i.e. the relevant legal terms – must refer to a common subject 
matter in order for the descriptive model to function. Since 
this fact has generally been acknowledged, a call emerged for a 
metalanguage as the descriptive “instrument” for the individ-
ual legal languages. References were made in this regard to 
civil law theory, comparative law and the exemplary descrip-
tion of all legal systems in order to produce a usable object for 
denotation. 

The denotation and connotation of legal terms thus enable 
the determination of the feasibility of functional equivalence. 
The relevant legal term in the source text denotes and con-
notes a position or an area within its own legal and language 
system; furthermore, this term forms a part of a complex 
technical language structure, which in turn also defines it. 

In practice, existing conceptions point to a translation 
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which is of a technical nature. The relevant technical legal lan-
guage is marked by lexical, semantic and often intercultural 
facets which must be taken into consideration in the transla-
tion process. The syntactic implications for translation – a 
much neglected area in the study of translation theory – will 
most certainly gain importance as research in this field contin-
ues. 

Another model for technical translation is the translation 
into a metalanguage as the universal descriptive language for 
the propositional content of legal texts. The framework for 
developing this language is found in comparative law, which 
examines basic terms and legal structures in an international 
context. By taking into account the legal-linguistic compo-
nents of the legal languages – in particular, the syntactic and 
pragmatic meanings of legal texts, a metalanguage will emerge 
not only containing a few succinct legal words, but also repre-
senting a thesaurus of the legal language. 

A metalanguage already exists with regard to legal termi-
nology for fundamental problems of contemporary continen-
tal civil law: the Latin of Roman law. At most, however, the 
Latin allows only for an understanding of certain basic prob-
lems relating to legal dogma which are seldom the topic of le-
gal translations. This has lent increasing support to arguments 
for a metalanguage based on comparative law as the best me-
dium for legal translation. 

An antithetical concept of technical legal translation could 
be based on the basic structures of colloquial language. If in-
formal language offers an adequate guarantee for the meaning 
of the words, then why should it not qualify as the universal 
descriptive language of the law? This especially holds true for 
areas such as international legal relations that are still wres-
tling with their own language. However, this concept has not 
been given much consideration in research to date. 

VI. The role of comparative law 

The question arises as to the extent that the discussion to 
date has helped to solve problems relating to the translation of 
legal texts. In essence, it concerns the question of whether the 
problem of the legal translation can be solved by means of the 
application of linguistic theorems or only through an interdis-
ciplinary approach. Although a clear answer to this question 
might seem obvious, it should be explicitly formulated. 

The current discussion of legal translation could create the 
impression that the discussion concerning the substance of 
foreign law and its comparability, which was originally in the 
foreground, has become less important, given the slew of de-
scription models with a purely linguistic orientation and de-
bates on argumentation. However, this initial impression is 
deceptive, since legal translation is and remains at its core 
linked to the contents of the respective legal institutions. 

The discussion of the problems of legal translation from a 
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comparative law perspective revolves around the term “deno-
tation”. A legal term under legal system A, understood as a 
systemic term, is transformed into another term under legal 
system B by finding a term that corresponds with the function 
of the legal term under legal system A. This allows, for exam-
ple, the English legal term trust to be translated into German 
as Treuhand in certain instances. 

In the translation of legal terms, one often resorts to pairs of 
terms which appear somehow connected by a relationship of 
equivalence. The legal denoters which have to date been ap-
plied in the descriptive model – e.g. Versäumnisurteil (German 
for “default judgment”) and yksipuolinen tuomio (Finnish for 
“ex parte decision”) have the same legal “meaning”, but the 
question is what do they denote? The difficulty of answering 
this question may provide more fertile ground for further 
analysis than the eventual answer itself. At the very least, the 
difficulty may illustrate that the two designated terms might 
lack a common denoter. They function differently than syno-
nyms; the terms “mean” the same thing to jurists, even though 
they are not identical. They are also not really similar because 
they exist in the context of different legal and language sys-
tems, but still they remain comparable. It can be safely said 
that the functional method of comparative law has proven the 
comparability of such legal terms. The aforementioned terms 
can also be compared by reference to their connotations. In 
respect of the first term, it would be sufficient to provide a 
linguistic basis for the functional comparative law term in or-
der to determine the connotations of the legal terms. 

Therefore, the legal-linguistic studies which highlight the 
comparative law method seem to point in the right direction. 
These include e.g. research on unjust enrichment,

18
 a private 

law institution in numerous legal systems, which was aimed at 
establishing the relevant contents of the term for translation 
purposes, before translation into the applicable legal terms on-
rechtvaardige verrijking (in Dutch) or enrichissement sans 
cause (in French) is possible. These decisions, which form an 
integral part of the translation process, are made taking into 
account the structural differences between the relevant legal 
systems and the functional embodiment of the respective 
terms in the national law framework, which contextually ei-
ther allow or preclude the relevant systemic terms. 

However, such an analysis can only be applied broadly, 
since structural and functional differences do not become ob-
vious otherwise, thereby prompting the translator to use 
terms that are lexically related, but inappropriate from a com-
parative law perspective. This problem is also illustrated by 
reference to criminal law terminology. For example, based on 
the former system of differentiation prevailing in French law, 
the general term infraction (German: Straftat; Italian: reato; 
English: crime) has three subcategories, represented by the 
terms crime, délit and contravention (English: felony, misde-
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  Mattila (supra note 16), at 515.  

meanour, petty offence), which in turn correspond with his-
torical legal terms in Italian (crimine, delitto, contravvenzione) 
and German (Verbrechen, Vergehen, Übertretung). However, 
in both Italian and German criminal law, the terminological 
structure has changed to the extent that a Straftat in German 
law is now classified as either a Verbrechen or Vergehen and 
the general category of reato in Italian law is subdivided into 
delitto or contravvenzione, although the subcategories in Ital-
ian and German no longer overlap in terms of their content.

19
 

Comparative research on terminology in German and Finnish 
criminal law yields similar results, which goes back to the fact 
that the Finnish system has only one standard term that can be 
rendered in legal German as Straftat, as Finnish criminal law 
no longer distinguishes between Verbrechen and Vergehen.

20
 

The approximation of law often takes place via indirect ave-
nues and comparative legal research has shown that the his-
torical ius commune sometimes better reflected the current 
perceptions of harmonised law than its modern counterpart. 
Of course, the complexity of legal relations was of a different 
nature then, which in turn makes some of the more ambitious 
developments in national legal systems understandable. 

The structural feature common to legal translation – the ab-
sence of universally operative terms of reference in the sense 
of Beaudoins21

 – can be overcome only through the compari-
son of legal institutions on a case-by-case basis, as illustrated 
above. From today’s perspective, it seems justifiable to say 
that legal translation is in practice as well as in theory is a se-
cure profession demanding special technical knowledge be-
cause of its complexity. 

VII. Outlook 

The existing findings of mostly terminology-orientated 
studies on the translation of legal texts have defined the essen-
tial problem in legal translation as the legal and technical 
qualification of legal institutions. The problem of qualifica-
tion, which is the reinterpretation of mostly incompatible le-
gal terms, can be solved only by comparative law methods. 
Nevertheless, the scope of debate surrounding legal transla-
tion is characterised by an increasing amount of questions 
which relate to the technical language and pragmatic aspects of 
legal language. These are in turn elements of legal linguistics – 
which is indeed an evolving field of study for which the con-
ditions and methods must still be clarified. The conceptual 
convergence of these two disciplines may result in procedures 
that will facilitate the methodically sound translation of legal 
texts. 
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