
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Hausmann, Rainer 
 
The German Council for Private International Law 
 

 
The European Legal Forum (E) 3-2005, 124 - 125 
 
© 2005 IPR Verlag GmbH München 

 
 
 
 

The European Legal Forum  -  Internet Portal Literature Doc.  638 
www.european-legal-forum.com  



 
 
I-124 Issue 3-2005   The European Legal Forum  
 
____________________________________________________________________________________________________________________________________________________________________________________________________ 

 

study, i.e. the development of proposals for structures and ob-
jectives which could be functional to the creation of the net-
work. The study shall work on two levels. 

(1) It shall design the structure and the peculiarities of a 
European framework, which shall serve different objectives: 

– It shall develop a long-term perspective of European en-
counter and cooperation of the research in the field of judicial 
cooperation in civil matters.  

– It shall have the capability to follow the development of 
the law in the field and to intervene on current issues, both in 
terms of critical discussion and of providing input to the legis-
lative process. 

– It shall offer a point of reference and promotion to those 
who are prepared to direct research from a European perspec-
tive in the field of private international law and the law of in-
ternational civil procedure. 

(2) In order to achieve these goals the study shall establish 
concrete aims which are functional for the promotion of the 
development of the European legal discipline of the law of ju-
dicial cooperation in civil matters and for developing instru-
ments for its realisation. Such aims could be: 

– to create awareness among the relevant legal public, i.e. 
both academics and practitioners who are active in the field; 

– to establish a European focus for the discussion of the 
contents and issues of judicial cooperation in civil matters, and 
to help free this discussion from the narrow “national” ties 
and establish it at the European level; 

– to develop criteria for the measurement and appraisal of 
European excellence in the field; 

– to promote means and instruments of European discus-
sion and European information exchange; 

– to develop instruments for promoting flexibility in lan-
guage and thus help to extend the European information flow; 

– to increase European cross-border research cooperation; 

– to establish standards and references of European research 
in the field. 

The study’s task is to produce the most concrete results 
possible. The Commission expects so-called “turnkey-
projects” and would like to receive concrete and detailed indi-
cations which it can accept and put into practice without be-
ing forced to request further studies.  

5. The role of those engaging in private international 
law research in Europe 

The European research network will strive on the persons 
who will engage in it. Any network project and structure will 
therefore have to be developed in close contact with those 
who shall pervade these structures with their European re-
search work and who will make use of the network as the fo-
rum of a European discipline of private international law. One 
of the primary tasks of the project will therefore consist in 
calling for the opinions of who is engaged in academic re-
search and in legal practice in the subject field and for their 
cooperation on the development of structures and contents, 
which fit their needs and that of the European private interna-
tional law community. 
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The German Council for Private International Law came 
into existence in 1953 when 16 high ranked persons in the 
field of German private international law, partly academics, 
partly practitioners, joined together to found this council as 
an autonomous organization. The German Council defined it-
self as an advisory body supporting the German Government, 
in particular the Ministry of Justice, to develop and improve 
the German legislation in the field of private international law 
and international law of civil procedure and to advise the 
Government with regard to the negotiation and ratification of 
international Conventions in these fields. The names of the 
first members of the German Council read like a “who is 
who” of the German private international law after world 
war II; members were, among others, such famous representa-
tives of our discipline as professors Beitzke, Dölle, Ferid, Ke-
gel, Raape, Rabel and Zweigert.

 
 

                                                           
* 

 Speech given at the first meeting of the project’s Steering committee for 
the “Feasibility study on the creation of a European research network” 
at the premises of UNIDROIT in Rome (IT) 24 April 2005. 

**
  Full professor at the University of Constance (DE). 

During the last fifty years, the collaboration between the 
German Ministry of Justice and the German Council for Pri-
vate International Law has been very close. There has been 
practically no piece of legislation in private international law 
and no proposal for ratification of an international convention 
on conflicts of law by the Ministry to the German Bundestag 
without a prior hearing of the German Council. 

In the beginning, the German Council consisted of four 
commissions: 1) Principle of nationality or principle of domi-
cile in family and inheritance law matters; 2) international 
marriage law; 3) international maintenance law; and 4) interna-
tional sales law. Particularly intensive preparatory work has 
been done by the German Council for the German Act on 
Private International Law of 25 July 1986 which replaced the 
old rules in the Introduction Law to the German Civil Code 
of 1896 which to a great extent were not reconcilable with the 
new German constitution, especially the principle of equality 
of men and women. The same is true for the complementary 
German Act of 21 May 1999 on the private international law 
of non-contractual obligations and property. Both acts are 
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based on proposals and expert opinions of the German Coun-
cil. Its members were also involved into the development of 
new conflict of law rules in the field of parent-child relations 
in 1998 and for registered homosexual couples in 2001. 

Furthermore, the German Ministry of Justice profited from 
the expert opinion concentrated in the German Council when 
negotiating international conventions on private international 
law, especially within the frame of the Hague Conference. 
Mostly prominent members of the German Council were 
nominated as chiefs of the German delegations for the nego-
tiations, and thus strengthened the German position within 
these negotiations. The results achieved in such negotiations 
were scrutinized thoroughly by the German Council who, af-
ter intensive discussions, took resolutions as to the ratification 
of each convention. These recommendations have been fol-
lowed, with very few exceptions, by the German Govern-
ment. 

Today, the German Council consists of two commissions, 
one for the law of obligations, and another for family and in-
heritance law. Moreover, the Ministry of Justice from time to 
time asks for the formation of specialized under-commissions 
consisting only of a few members of the German Council 
working in the respective field, like insolvency law, labour law 
or company law. 

Characteristic for the work of the German Council is the 
fact that there is no political influence on its work. The Minis-
try of Justice has no right to appoint or even propose its 
members. It is the Council itself who decides from time to 
time to co-opt new members among the younger academics or 
practitioners of private international law in Germany, Austria 
and Switzerland. The members of the German Council do the 
work asked of them by the Ministry of Justice without any fi-
nancial or other support provided by the Ministry on a strict 
voluntary basis. All expert opinions or proposals elaborated 
by members of the German Council are published and are 
thus under control of the German public. 

The continuity of the work of the German Council is guar-
anteed by its presidents. In more than fifty years, the German 
Council had only four presidents, namely Prof. Dölle (from 
1953 to 1961), Prof. Kegel (from 1961 to 1987), Prof. Stoll 
(from 1987 to 1997) and Prof. Henrich (from 1997 until to-
day). 

After the coming into force of the Treaty of Amsterdam and 
the shift of competence for private international law legisla-
tion to the European Commission, the activity of the German 
Council also concentrates on projects of the European Com-
munity. For example, the German Council has intensively 
discussed the draft of a proposal for a Regulation on the law 
applicable to non-contractual obligations (“Rome II”), and 
the results of these discussions are reflected to a certain degree 
in the revised proposal made by the European Commission. 
The same is true with regard to the “Green paper” of the 
commission with regard to the transformation of the Rome 
Convention of 1980 on the law applicable to contractual obli-
gations into a regulation (“Rome I”). Furthermore, the Ger-
man Council has already adopted a proposal on the law appli-
cable to divorce matters (“Rome III”). In this proposal, the 
nationality principle, which is still the basis of the German 
conflict of law rules in matrimonial matters, has been aban-
doned in favour of the habitual residence principle as primary 
connecting factor. 

With regard to the feasibility study on the creation of a Eu-
ropean research network commissioned by the European 
Commission, it may be worthwhile to think over the feasibil-
ity of creating an advisory body of the type represented by the 
German Council on a European level. If future proposals for 
regulations in the field of private international law will not 
only be prepared by the competent departments of the Euro-
pean Commission, but are accompanied and guided from the 
very beginning by a “European Council of Private Interna-
tional Law” consisting of prominent experts of all member 
states, the quality of legislation in this field may be improved 
substantially. 
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UNIDROIT, of course, over the years has prepared a consid-
erable number of international instruments, whether Conven-
tions, model laws, guides or sets of principles. It has in addi-
tion prepared a great number of studies and drafts that have 
led to the conclusion of international instruments within the 
framework of other intergovernmental Organisations, such as 
the United Nations.  

It has at all times seen the dissemination of information 
concerning these studies and instruments as a vital comple-
mentary activity to its work on the drafting of such studies 
and instruments.  

                                                           
* 

 Welcome and opening address on the contribution of UNIDROIT to the 
dissemination of information on uniform law, Rome (IT) 23 April 2005.  

**
  Deputy Secretary-General a.i., International Institute for the Unifica-

tion of Private Law (UNIDROIT). 

For many years, the principal means whereby the Institute 
dispensed such information was through its Uniform Law 
Review, which has appeared, under different names, virtually 
ever since the Institute was refounded in 1940. At first, it ap-
peared as Unification of Law. This system continued until the 
mid 1950’s. Then from 1956 to 1971 it was divided into a 
UNIDROIT Yearbook and a selection of case-law involving the 
application and interpretation of international uniform law in-
struments called Uniform Law Cases. From 1973 the two 
publications were merged into a new Uniform Law Review, 
which from 1973 to 1995 appeared biannually. From 1996 
onwards the Uniform Law Review has been entirely re-
vamped, appearing four times a year. It seeks to provide not 
only news of the work being carried out by UNIDROIT but 
also articles by leading experts in the field of the unification of 


